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Article 7

BI-NATIONAL BORDER WATER SUPPLY ISSUES FROM THE
PERSPECTIVE OF THE IBWC
CARLOS MARIN °
The International Boundary and Water Commission, United States and Mexico
(IBWC), is responsible for applying the boundary and water treaties between the
United States and Mexico and settling differences that arise in their application.'
With drought plaguing much of the U.S.-Mexico border region, the IBWC has been
occupied recently with various bi-national water supply issues. From the
perspective of the US Section of the IBWC (USIBWC), the most important current
bi-national water supply issue is Mexican compliance with the Treaty relating to the
utilization of waters of the Colorado and Tijuana Rivers and of the Rio Grande,
signed in 1944.' On October 2, 2002, a water delivery cycle under the 1944 Treaty
will conclude with Mexico in deficit in its water deliveries to the United States in
the amount of nearly 1.5 million acre-feet.3
With the water deficit growing since the 1990s, the complexity of the problem
has increased as the U.S. and Mexican Sections of the IBWC have worked toward
a solution. Both sections have focused on flows into various reservoirs in an attempt
to mitigate water scarcity affecting farmers in Texas and Mexico. The U.S. Section
has faced constant pressure from stakeholders. Although meetings between U.S.
President George W. Bush and his Mexican counterpart, Vicente Fox, have yielded
some agreements, progress is slow and complete resolution of the dilemma remains
elusive.
The Rio Grande reach addressed in the 1944 Treaty stretches from Fort Quitman,
Texas, to the Gulf of Mexico; the IBWC monitors and records water flows that enter
that section of the river system." In accordance with the treaty, the U.S. receives
one-third of the flows from six major tributaries that enter from Mexicof In
contrast, the U.S. receives 100 percent of the flows from tributaries on the U.S.
side.' For water flows not otherwise allotted in the treaty, including those from
unmeasured tributaries, the U.S. and Mexico are each credited 50 percent. This
water is also referred to as fifty-fifty water. Water for both countries is stored in
Amistad and Falcon international reservoirs located on the Rio Grande. Under the
treaty, the U.S. should receive a minimum of 1.75 million acre-feet in a five-year
period from the six Mexican tributaries, or an average of 350,000 acre-feet per year.'
However, Mexico did not provide this required minimum volume during the 1992-

* Deputy Commissioner, Operations Department, International Boundary and Water Commission, United
States and Mexico, United States Section. Mr. Marin serves as the principal source of technical and policy advice
to the U.S. Commissioner concerning the agency's field operations. He is a licensed professional engineer in the
State of Texas and received his Bachelor's Degree in Civil Engineering from the University of Texas-El Paso in
1978.

1. Treaty Relating to the Utilization of Waters of the Colorado and Tijuana Rivers and of the Rio Grande,
and supplementary protocol, Nov. 14, 1944, U.S.-Mexico, art. 2, 59 Stat. 1219 [hereinafter 1944 Treatyl.
2. See id. at art. 2.

3. Amount of deficit based on a determination by the U.S. Section of the IBWC, one acre-foot is equal to
325,851 gallons.
4. 1944 Treaty, supra note I, at art. 4.
5. Id. at art. 4(B)(c). The six major tributaries in the 1944 Treaty are the Conchos, San Diego, San Rodrigo,

Escondido and Salado Rivers and the Las Vacas Arroyo.
6. Id. at art. 4(B)(a).
7.

Id. at art. 4(B)(d).

8. Id. at art. 4(B)(c).
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1997 and 1997-2002 five-year cycles. The 1992-1997 cycle concluded with a
By 2002, the cumulative deficit reached
deficit of 1.024 million acre-feet.9
approximately 1.5 million acre-feet.'0 Addressing this deficit and ensuring
compliance with the treaty have become critical issues for the IBWC.
The 1944 Treaty includes a provision that allows a deficit to occur in one cycle
in the event of extraordinary drought or serious accident to Mexico's hydraulic
systems." This treaty provision permits Mexico to work with the system so that it
can pay a deficit from one cycle while also providing the necessary water for the
subsequent cycle. Years earlier, in 1969, the IBWC established Minute No. 234,12
which identifies procedures Mexico can follow to make up for deficits by using
three sources of Mexican water: 1) Mexico could provide excess water to the
United States from its tributaries, 2) Mexico could provide to the U.S. part of
Mexico's share of water from the Mexican tributaries, and 3) Mexico could transfer
water it owns in Falcon and Amistad international reservoirs to U.S. ownership.
These three methods under Minute 234 grant Mexico flexibility in paying off a
deficit while continuing to keep up with delivery requirements of the subsequent
cycle. The minute also specifies that deficit payments must be made concurrently
with other required deliveries, stating, "...the deficiency shall be made up in the
following five-year cycle, together with any quantity of water which is needed to
avoid a deficiency in the aforesaid following cycle..."."
The Mexican and U.S. governments differ in their applications of Minute 234.
The U.S. government considers the implementation of Minute 234 an appropriate
way of resolving the deficit problem. The U.S. is working with Mexico to try to
adhere to Minute 234 in order to provide U.S. farmers an adequate amount of water.
In contrast, Mexico considers that in the event of continued extraordinary drought,
water deliveries required in the current cycle under the U.S. understanding of
Minute 234 can continue to be deferred until the subsequent cycle.
After the 1992-1997 cycle concluded in deficit, the USIBWC worked with
Mexico for two years to achieve balance for these losses. The U.S. requested water
from Mexico under Minute 234 and, during the 1999-2000 cycle year, Mexico
delivered 400,000 acre-feet to the U.S. under a plan developed by the IBWC.'4 The
plan for the October 1999-September 2000 cycle year consisted in the transfer of
137,821 acre-feet in Amistad and Falcon reservoirs from Mexico to the United
States and assignment of Mexico's share of fifty-fifty water to the U.S. for the
period March 2000-September 2000. The 400,000 acre-feet provided to the U.S.
during that cycle year exceeded the 350,000 acre-foot annual average and
considerably aided U.S. farmers. The next cycle year, 2000-2001, the IBWC
implemented a new agreement, Minute 307.' 5 This minute was an effort to apply

9. Volume of deficit based on a determination of the IBWC, United States and Mexico.
10. Volume of deficit based on a determination of the U.S. Section of the IBWC.
11. 1944 Treaty, supra note 1, art. 4(B)(d).
12. Minute 234, Waters of the Rio Grande allotted to the U.S. from the Conchos, San Diego, San Rodrigo,
Escondido, and Salado Rivers and the Las Vacas Arroyo, Dec. 2, 1969. available at
http:/fwww.ibwc.state.govfFilestMinutes/ Min234.pdf.
13. Id. at recommendation 2.
14. Plan based on exchange of letters between the Mexican and U.S. Commissioners of the IBWC.
15. Minute 307, Partial Coverage of Allocation of the Rio Grande Treaty Tributary Water Deficit From Fort
Quitman to Falcon Dam, Mar. 16, 2001, available at http:Hlwww.ibwc.state.gov/Files/MinuteslMin307.pdf.
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the provisions of Minute 234 through specific assignments of water to the United
States. Minute 307 had a requirement for delivery of 600,000 acre-feet16 for the
cycle year of which Mexico delivered 427,608 acre-feet. Although Mexico fell
short of the required volume, it did transfer its fifty-fifty water to the U.S. for a
period of time and release water from upstream reservoirs.
The next cycle year became more difficult. From October 1, 2001, to May 24,
2002, Mexico only had delivered from the six tributaries 12,269 acre-feet. 7 In June
2002, under instructions from Washington and Mexico City, the IBWC enacted
Minute 3081 by which Mexico made an immediate transfer to the U.S. of 90,000
acre-feet from the international reservoirs. The Texas farmers had already conceded
that they would have a poor production year so this water was necessary to supply
the Texas municipalities. At the same time, the minute guaranteed a minimum
reserve for Mexico in the international reservoirs so that if Mexico's combined
storage in Amistad and Falcon dropped below 243,213 acre-feet by October 26,
2002, then the U.S. would have to reimburse Mexico for some of the water.'9 This
was controversial on the U.S. side because the Lower Rio Grande Watermaster 2°
cannot allocate water to U.S. farmers if he does not have full control of it.
Fortunately, the reservoirs received significant inflows due to rain and Mexico has
retained sufficient reserves so that no reimbursement is necessary.
As previously mentioned, the current cycle ends on October. 2, 2002.2' The
IBWC anticipates that the maximum amount of water provided in the 2001-2002
cycle year from Mexico only will reach half of the yearly average required under the
1944 treaty.12 In view that the cycle will end in continued deficit, the IBWC is
working with the U.S. Department of State and the National Security Council to
formulate the U.S. position for addressing the deficit. One concern is that the U.S.
and Mexico have different understandings of the requirements of Minute 234.
During the 1997-2002 cycle, Mexico delivered to the U.S. about 1.2 million acrefeet and as a result considers it has provided sufficient water to cover the 1.024
million acre-foot deficit from the 1992-1997 cycle. Therefore, Mexico reasons it
can roll over the 1997-2002 deficit to the next cycle. However, the U.S. government
has not concurred that Mexico has covered the deficit from the 1992-1997 cycle nor
that deliveries required during the 1997-2002 cycle can be deferred. The U.S.
government considers that Minute 234 requires delivery of a volume of water
sufficient to cover the current cycle requirements as well as the previous cycle
deficit.
In an effort to avert future deficits, Minute 308 also mentions financing for
infrastructure work for conservation projects with a requirement that the IBWC
review the amount of water conserved so that it can be transported to the Rio
Grande.23 The commission is currently working with the North American

16. Id. at recommendation 1.
17. Based on a determination by the U.S. Section of the IBWC.
18. Minute 308, United States Allocation of Rio Grande Waters During the last Year of the Current Cycle,
June 28, 2002, available at http://www.ibwc.state.gov/Files/Minutes/Minute308.pdf [hereinafter Minute 308].
19. Id. at section A(a)(5).
20. The Watermaster is a State of Texas official who manages distribution of water.
21. End of cycle as determined by the U.S. Section of the IBWC.
22. Based on preliminary water accounting data from the U.S. Section of the IBWC_
23. Minute 308, supra note 18, at recommendation 2.
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Development Bank (NADB)24 and the Border Environment Cooperation
Commission (BECC)2' to review those projects and ensure compliance. Much of
the improvement will target irrigation infrastructure along the Conchos River, the
largest Mexican tributary to the Rio Grande, with a particular emphasis on
improvements in and around the farming community of Delicias, Chihuahua.
Another requirement in Minute 308 is an improved data exchange program,
where the IBWC can receive information from the Mexican system to enable
monitoring and guarantee that conservation efforts are occurring.2 This program
would provide assurance that the conserved water is transported to the Rio Grande
and then allotted based on the treaty requirements. Also included in Minute 308 is
cooperation on drought management and sustainable management of the basin. 7
The agreement also authorizes the IBWC to establish a binational advisory group
that would strengthen the Commission's role in these two areas. 8
The 1944 Treaty also contains provisions on the Colorado River, which differ
considerably from those affecting the Rio Grande system. On the Colorado River,
the U.S. delivers to Mexico 1.5 million acre-feet in a normal year and 1.7 million
acre-feet in a surplus year.2 9 Currently, the IBWC works separately with these two
systems, or basins, and refrains from merging their problems. Like the Rio Grande,
the Colorado River system presently is experiencing drought and water availability
is low. This problem could develop into a greater concern for the IBWC in future
years if there is no significant precipitation.
Under a separate treaty affecting the Rio Grande, the Convention Between the
United States and Mexico Providing for the Equitable Distribution of the Waters of
the Rio Grande for Irrigation Purposes (Convention of 1906),3" the U.S. delivers
water to Mexico in an area upstream of that covered by the 1944 Treaty. As
required under the Convention of 1906, the U.S. delivers to Mexico 60,000 acre-feet
per year at International Dam at El Paso, Texas-Ciudad Juarez, Chihuahua.3
Unfortunately, this part of the Rio Grande is also experiencing drought. Elephant
Butte and Caballo reservoirs in New Mexico upstream of El Paso-Juarez are
extremely low. According to forecasts for those reservoirs, 2003 will see a
substantial reduction in water deliveries to U.S. users and a proportional reduction
to Mexican users in accordance with the Convention of 1906.32

24. The North American Development Bank (NADB) is an international financial institution created by the
North American Free Trade Agreement (NAFTA). Under its charter, the NADB is authorized to use its capital to
finance the operation and development of environmental infrastructure projects in the U.S.-Mexico border region.
See generally http://www.nadb.org (last visited March 26, 2003).
25. The Border Environment Cooperation Commission (BECC) is an international institution created by the
NAFTA. The BECC identifies, supports, evaluates, and certifies affordable environmental infrastructure projects,
as a binational team, to improve the quality of life for the people in the U.S.-Mexico border region, now and in the
future in an open public process. See generally www.cocef.org (last visited March 26. 2003).
26. Minute 308, supra note 18, at Section D.
27. Id. at Section G(2).
28. Id. at Section G(3).
29. 1944 Treaty, supra note 2, atart. 10(b).
30. Convention Between the United States and Mexico Providing for the Equitable Distribution of the
Waters of the Rio Grande for Irrigation Purposes. May 21, 1906, U.S.-Mexico, 34 Stat. 2953.
31.

Id. at art. 1.

32. Letter from Filiberto Cortez, Manager, United States Bureau of Reclamation, El Paso Field Division (Jan.
17, 2003). 2003 Rio Grande Project Water Supply Revised Allotments. El Paso, TX: U.S. Bureau of Reclamation.
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With drought affecting the availability of surface water along the border, there
is growing interest in analyzing the quantity and quality of the region's groundwater.
The systematic collection of groundwater data and the development of a
comprehensive database for transboundary aquifers are necessary border-wide. The
ultimate goal in undertaking this effort is to provide groundwater managers in the
U.S. and Mexico with the information necessary to manage effectively the
transboundary aquifers shared by U.S. and Mexican communities. To achieve this
goal, a number of factors must be considered. First and foremost, the IBWC must
develop the general objectives of the program and adata exchange agreement with
the Mexican Section of the IBWC. The U.S. border states must be part of the
process because, in the United States, the appropriation and use of groundwater is
governed by each individual state. To this end, dialogue has been initiated on the
U.S. side with all of the border states; however, the states are apprehensive about
allowing federal government involvement in the regulation of groundwater. The
IBWC has pointed out that the scope of this program will be limited to data
collection and analysis. Any future management and allocation of transboundary
groundwater resources are needs that would be coordinated with state and federal
resource management agencies in the U.S. and Mexico.
Because of the centralized federal management of all water resources in Mexico
and the anticipated need to approach any groundwater agreement on either a basinwide or border-wide basis, the necessary agreement would be bilateral. When and
if the time arrives, the USIBWC, on behalf of its federal government, will be ready
to work with the U.S. states and, through the Mexican Section of the IBWC, with
Mexican authorities, to develop the necessary bilateral agreement.
At the start of the twenty-first century, the IBWC faces many challenges in
addressing bi-national border water supply issues. Proper management of the
resources of the Rio Grande system and achieving Mexican compliance with the
provisions of the 1944 Water Treaty remain top priorities for the U.S. Section of the
IBWC. Additional challenges in allotting the waters of the Colorado River under
the 1944 Water Treaty and the Rio Grande under the Convention of 1906 may be
on the horizon. At the same time, much work is still needed to quantify the
groundwater in the major transboundary aquifers. With rapid population growth and
drought affecting much of the border region, these issues will continue to be a major
focus of USIBWC activity for the foreseeable future.

